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MUTUAL NONDISCLOSURE AGREEMENT

Between

Cleveland State University and 




This MUTUAL NONDISCLOSURE AGREEMENT ("Agreement") is made and entered into as of 



, by and between Cleveland State University (“CSU”), a state-supported university and instrumentality of the State of Ohio established pursuant to the laws of the State of Ohio acting by and through its Board of Trustees with a principal business address at 2121 Euclid Ave., Cleveland, Ohio 44115, ("University") and 

(together with its subsidiaries and affiliates), both or either  of which may hereinafter be referred to respectively as the "Parties" or a “Party.”
Each Party desires to exchange with the other Party certain of its proprietary and confidential technical, research and business information for the limited purpose of evaluating the possibility of engaging in a mutually beneficial transaction with the other Party.  In consideration of the mutual promises contained herein, and as a condition to the disclosure of information, CSU and 

hereby agree as follows:

1.   Each Party agrees that all of its obligations undertaken herein with respect to any Confidential Information (hereinafter defined) received from the other Party under the terms of this Agreement shall survive and continue after any expiration or termination of this Agreement.  The Receiving Party’s duty to hold Confidential Information in confidence shall remain in effect until the Confidential Information no longer meets the definition of Confidential Information as set forth in this Agreement or until such time the Disclosing Party sends the Receiving Party written notice which releases the Receiving Party from the terms and conditions of this Agreement, whichever occurs first. 
2.   Each of the Parties (together with its subsidiaries and affiliates, the "Disclosing Party") may, during the course of discussions, disclose and reveal to the other Party (together with its subsidiaries and affiliates, the "Receiving Party") certain "Confidential Information" concerning its business and technical developments, including, without limitation, ongoing research and research results, products, features and services some of which may not have been announced and are generally not available to the public.  Subject to the limitations set forth in Section 4 of this Agreement, "Confidential Information" means all information, in whatever form, that the Disclosing Party delivers or discloses, whether before or after the date of this Agreement, to the Receiving Party, including, but not limited to, specifications, designs, plans, drawings, hardware, software, data, prototypes, processors, office automation products, communications products or services, business opportunities, product costs, personnel, research and development activities, marketing plans, know-how or other business and technical information, and all related notes, analyses, compilations, studies, specifications, designs, plans, enhancements, data, prototypes, derivative works and all other works prepared by the Receiving Party or any of its partners, directors, officers, employees, agents, contractors, affiliates, attorneys and other advisors or representatives (collectively, "Representatives") that contain or are generated from such information.

3.
Upon receipt of any Confidential Information, the Receiving Party shall:

(a)
disclose such Confidential Information only to those of its Representatives with a need to have access to and knowledge of the Confidential Information solely for the purpose expressly stated herein and not to disclose such Confidential Information to any other person except with the prior written approval of the Disclosing Party;

(b)
inform any of its Representatives who receive the Confidential Information of the existence and terms of this Agreement and of their obligations of confidentiality and nondisclosure herein, and inform its Representatives of their responsibility to comply with this Agreement;

(c)
inform its Representatives of their responsibility to use at least the same degree of care to protect the Confidential Information as they use to protect their own proprietary information, which degree of care shall in no event be less than reasonable care; and

(d)
inform its Representatives of their responsibility to use the Confidential Information only for the purpose expressly stated herein.

4.
Notwithstanding anything to the contrary herein, neither Party hereto shall be obligated to preserve the confidentiality of any Confidential Information that:

(a)
prior to any disclosure by the Disclosing Party was known by the Receiving Party, free of any known obligation to keep it confidential;

(b)
is or becomes publicly available by any means other than unauthorized disclosure by the Receiving Party or any of its Representatives;

(c)
can verifiably be shown to have been developed by the Receiving Party or its Representatives independently of any Confidential Information of the Disclosing Party; or

(d)
is disclosed by a third party, which disclosure does not violate any confidential obligation.

5.
The Receiving Party may disclose the Confidential Information of the Disclosing Party which is required to be disclosed pursuant to any federal or state law, rule or regulation, lawfully issued subpoena or court order.  The Parties to this Agreement understand and agree that the CSU is a state-supported university and instrumentality of the State of Ohio, created pursuant to Ohio Revised Code Chapter 3344, and is subject to the Ohio Public Records Act, Ohio Revised Code §149.43, et seq., and that any record kept by CSU that is deemed a public record is subject to release if a proper request is made.  If appropriate and possible, the Party disclosing the Confidential Information shall use reasonable efforts to provide notice to the other Party prior to any disclosure made pursuant to this Section.
6.
Neither this Agreement nor any disclosure or receipt of Confidential Information shall constitute or imply any promise or intention by either Party to enter into a business transaction with the other Party or to make any purchases of the other Party's products or services, or shall constitute or imply any promise, intention or commitment by either Party to enter into a business transaction with the other Party or make any sales of products or services to the other Party.  In addition, neither Party shall be obligated by this Agreement to furnish the other Party with any Confidential Information.

7.
Confidential Information furnished in written, pictorial, magnetic and/or any other tangible form shall not be duplicated by either Party or its Representatives except as necessary for the purpose described in this Agreement.  At any time upon written demand by the Disclosing Party, the Receiving Party shall, to the fullest extent permitted by the laws of the State of Ohio, return immediately, and inform  its Representatives of their responsibility to return immediately, all written documents of any nature disclosed or delivered to the Receiving Party or any of its Representatives under this Agreement, along with all copies, extracts and reproductions of such information.  To the fullest extent permitted by the laws of the State of Ohio, the Receiving Party agrees to destroy, and shall inform its Representatives of their responsibility to destroy, all notes, analyses, compilations, studies, specifications, designs, plans, enhancements, data, prototypes, derivative works and all other works prepared by the Receiving Party or any of its Representatives that are generated from or based on any of the Confidential Information of the Disclosing Party, immediately upon request by the Disclosing Party.  The Receiving Party further agrees to promptly provide, and to inform its Representatives of their responsibility to provide, the Disclosing Party with written certification of its/their satisfaction of the terms of this Section.

8.
The Receiving Party agrees that it shall not transmit, and shall inform its Representatives of their responsibility not to transmit, directly or indirectly, all or any part of the Confidential Information received from the Disclosing Party to any country outside of the United States of America without the advance written consent of the Disclosing Party.

9.
All Confidential Information, in whatever form, disclosed under the terms of this Agreement shall remain the property of the Disclosing Party.  Nothing contained in this Agreement shall be construed as granting or conferring to the Receiving Party or its Representatives any rights by license or otherwise in any Confidential Information of the Disclosing Party, or under any trademark, patent, patent application, design work, copyright, mask work, trade secret or any other property right now owned or hereafter owned or controlled by Disclosing Party.

10.
The Receiving Party agrees that it shall not remove, and shall inform its Representatives of their responsibility not to remove, overprint or deface any notice of confidentiality, copyright, trademark, logo, legend or other notices of ownership or confidentiality from any original or copies of the Confidential Information it obtains from the Disclosing Party, or authorize any third party to do so.

11.
Each Party hereto agrees not to announce or disclose, and shall inform its Representatives of their responsibility not to announce or disclose, to any third person its participation in discussions with the other Party concerning the matters contained in this Agreement without the advance written consent of the other Party.  Notwithstanding the foregoing, the Receiving Party may issue a statement that contains Confidential Information if, in the opinion of its legal counsel, it is required to do so by applicable laws and if it advises the Disclosing Party prior to such pending disclosure and consults with the Disclosing Party as to the contents of the statement.
12.
Each Party to this Agreement agrees to be responsible for any negligent acts or negligent omissions by or through itself or its Representatives and each Party further agrees to defend itself and themselves and pay any judgments and costs arising out of such negligent acts or negligent omissions, and nothing in the Agreement shall impute or transfer any such responsibility from one to the other.

13.
Each Party acknowledges and agrees that monetary damages may not be an adequate remedy for any breach of any of the provisions of this Agreement by the other Party hereto and that the non-breaching Party may be entitled to the remedies of injunction, specific performance and other equitable relief with respect to any threatened or actual breach of this Agreement in addition to any other remedies available pursuant to the laws of the State of Ohio at law or equity.  
14.
This Agreement shall be governed by and construed in accordance with the laws of the State of Ohio and any action or proceeding relating in any way to this Agreement or the subject matter hereof shall be brought and enforced exclusively in the competent courts of Ohio.

15. This Agreement may be waived, amended, or modified only by an instrument in writing signed by the Party against which such waiver, amendment or modification is sought to be enforced.  
16.  No failure or delay in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any right, power or privilege hereunder.  
17.  Neither Party may assign this Agreement without the advance written consent of the other Party.  If any provision of this Agreement is for any reason adjudged to be void, invalid or unenforceable, then the remainder of this Agreement shall continue and remain in full force and effect.  
18.  This Agreement may be executed in one or more counterparts, each of which shall be deemed to constitute an original, and all of which when taken together shall be deemed to constitute one and the same agreement.  The execution of counterparts shall not be deemed to constitute delivery of this Agreement by any Party until all of the Parties have executed and delivered an original or facsimile copy of their respective counterparts. 
19. This Agreement constitutes the entire agreement of the Parties with respect to the subject matter hereof.

IN WITNESS WHEREOF, the Parties, intending to be legally bound, have executed this Agreement as of the date first written above.

CLEVELAND STATE UNIVERSITY





By:  ____________________________

By:  ______________________________

Dr. Jerzy Sawicki

Print Name:  _______________________
Vice President for Research                                       Title:  _____________________________

Date: ___________________________                     Date: ___________________________             
